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July 16, 2007 Hearing of the County Commissioners


The Board of Commissioners, in and for Beaverhead County, Montana, met in hearing on July 16, 2007, at 7:10 p.m.  Present: Chairman Garth Haugland, Commissioner Tom Rice, Catherine J. Konen, Jon J. Konen, Agnes A. Helle, Joe T. Helle, David Cottom, Warren Mussard, Peter G. Rebish, Ray Barnes, Don T. Rebish, Kelly Rowe, Kal Fogel, Bob Des Jardins, John Helle, Kevin Konen, Jim Efta, Bryan Mussard, Verna Cleverley, Derek Brown, and Commission Secretary Patti Odasz.  (Names were taken from the sign-in sheet.)
The purpose of this hearing was to solicit public comment on the draft Dillon Airport Affected Area Regulation Ordinance.  Chairman Haugland introduce Airport Board Chairman George Warner.

George read the purpose and intent of the Dillon Airport Affected Area (AAA) Regulations, explained the restriction areas, and the use areas of these Regulation.  George referred to Title 67, which these regulations are under, and informed everyone that Title 67 is available at the Clerk of Court’s office.   Attached to the Regulations is an FAA application permit for structures from Part 77 of the Federal Aviation Regulations.  George also referred to the Federal Aviation Administration’s Advisory circular updated in 2004.  After the last Airport Board informational meeting on the AAA Regulations, the Board recommended to the Commissioners that the Right to Farm and Ranch Ordinance be attached to the AAA Regulations.  The Commissioners accepted this recommendation.  Purchasers of property in this area would be notified by the title company that these regulations exist.  


George asked for public comment.


Warren Mussard:
Asked about specifics in the AAA Regulations regarding ranching practices.  Will the Right to Farm Ordinance take care of this matter?

George Warner:
Yes, the Right to Farm Ordinance takes care of all these issues.


Joe Helle:

The Regulations do not refer to the Right to Farm Ordinance.

George Warner:
The Right to Farm Ordinance is attached to the Regulations; it is now part of the Ordinance.

John Helle:
Why is this document necessary; there are already restrictions.  Why don’t jets pay to land at the Airport?

George Warner:
It is in the best interest of the Airport not to charge a landing fee because it could make the Fix Base Operator (FBO) operation noncompetitive.  It is an issue of survival of the Airport.  There is a 5-cent fuel flowage fee. 


Joe Helle:

How much federal funding is at risk if these Regulations are not passed.

George Warner:
Approximately 9 million dollars.  It is unlikely that the federal government will ask for its money back, but if these regulations are not passed the County cannot receive any more federal funding.

John Helle:
Why is this document needed, the language is pretty restrictive.  This cannot be allowed to happen.  These regulations could be abused.

Warren Mussard:
This situation is parallel with the Sheriff’s office. The County now has to have jailers, etc. Now the County needs more money because of the feds and they don’t care if the County can’t afford it.  The federal money is what created the shortfall.

Jon Konen:
He is worried that his property rights are being violated and read the following letter in the record:
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Rebish & Helle Livestock

1100 Stone Creek Road
Dillon, MT 59725
Phone: 406.683.6462

July 15, 2007
Dear Beaverhead County Commissioners and Citizens of Beaverhead County:

Rebish & Konen Livestock , Rebish & Helle Livestock, and Helle Livestock oppose the Dillon Airport
Affected Area Regulations (AAA). As longtime, multigenerational ranchers, we believe the regulations will
adversely affect our agriculture business and practices. The scope of these regulations encompasses a major
portion of our ranching base and jeopardizes our current and future ranching operation. Above all, these
regulations infringe upon our personal property rights--rights that are essential to protecting Montana and
Beaverhead County’s billion-dollar agricultural industry.

At this time, we ask our county commissioners to support area ranchers and producers by opposing these
regulations. As major landowners around the airport, we never had a chance to provide initial input when
these irreversible, highly restrictive regulations were created.

Protecting our county’s Ag producers needs to be the number one priority. As elected officials, it is your
duty to find alternatives to protect the future of our family business and other property owners in this zone.
These governmental regulations are just one more deterrent to the livestock and agricultural industry.
Beaverhead County needs to limit these types of bureaucratic regulations in order to preserve and protect
Montana’s biggest industry. As private property owners we are fully prepared to fight these AAA
regulations.

Sincerely,
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Jon J. Konen
Catherine J. Konen
Kevin J. Konen
Donald T. Rebish
Peter G. Rebish
Elizabeth Rebish
Agnes A. Helle
Joe T. Helle

John C. Helle

Tom W. Helle





Pete Rebish:
In the Right to Farm Ordinance it just refers to the public no where does it say federal or state government, or that the County has to recognize this Ordinance, it just says the general public.  There are restrictions that certain crops will bring in wildlife hazards.  He should have the right to a farm, to be able to grow a crop that might bring in wildlife hazards, but as far as the Right to Farm Ordinance there is no where in it that says the federal government has to recognize this Ordinance. 

George Warner:
All zoning, the Right to Farm Ordinance, which is County law, and the AAA Regulations, which is a zoning practice, can only be enacted at the local level.  Federal government and state government cannot enact zoning regulations; they have to live with the local regulations.  If the federal or state government don’t want to fund the Airport because they have a restriction that is beyond the scope of the County zoning regulations, the County can’t take their money.  The Right to Farm Ordinance will allow Pete to do anything agricultural.

Pete Rebish:
We are real sure of this.  The feds cannot step in and say no you can’t. 


George Warner:
There is no doubt. The feds cannot interfere.


Pete Rebish:

By what right to you know all of this?

George Warner:
This is County law it cannot be overdone by the state or feds.  They cannot over rule this ordinance against you.


Pete Rebish:

Do the Commissioners agree with this?

Commissioner Rice:
 The way I understand this is that if the Feds don’t like some of this Ordinance they will not grant the funding. This is the law of the land in Beaverhead County.  If there is something in this Ordinance that they feel is insufficient they will not grant the funding.  

(Too many people talking over each other to make sense.)   


Brian Mussard:
Two questions.  1.  With the Farming Ordinance, if the feds say forget it you don’t get the funds, what is the tax structure at that point, can the County change tax can the community benefit from it.  I don’t understand how mill levies work completely can you tax the community collaboratively equally for the benefit of the Airport rather than just pull more out of property taxes?  If this happens if with the Farming Ordinance and you lose your money you have to go to the County and get more money is that flexible enough where you can pull taxes equally from everybody.


Chairman Haugland:  The County has no authority to impose new taxes without the vote of the people.  The County has the authority to redistribute existing taxes to different entities.


Brian Mussard:
Clarification on surface and height restrictions.


George Warner: 
Explained the restrictions

Brian Mussard:
If I am in the yellow zone I could build a 180-foot structure or have a tree 180 feet without a permit?

George Warner:
That is correct if you ignore the Wireless Communications Ordinance.

Bob Des Jardins:
George said that the feds would probably not ask for its money back.  If these Regulations are not passed the County would have to go to the taxpayer for a general vote.  Just a few of the people are impacted by the Regulations. Don’t need the regulations, go to the taxpayer. 

Pete Rebish:
(Referred to Map C and the existing easements for both runways.)  The Map shows a bigger easement.  The smaller easements were purchased when the Airport was expanded. Now there is no compensation for the bigger area.

George Warner:
The County will deal with the bigger easements. George has not received the easement documents that he requested. When these documents are received this matter will be dealt with at an Airport Board meeting and Pete and Joe will be invited to the meeting.  These easements will be dealt with appropriately.  George can’t tell Pete what he will get paid until there is a best appraisal value.   There is money available from the feds to compensate the Rebishes and the Helles for the easements.

Aggie Helle:
Referred to the Right to Farm Ordinance and asked how did the Commissioners come up with the Right to Farm document and can it be modified to accommodate the request for federal dollars in the future? I have concerns with looking into federal dollars and that this document would take precedence over the secure federal dollars in the future and whether they could be modified by the Commissioners.  Do they need to have input by other people?

George Warner:
The Ordinance can be modified if you bring an issue to the Commissioners, if you believe there is something in the Right to Farm Ordinance is not in your best interest or needs to be modified, the ordinance process would be started over again.  This ordinance is still on the books until a new one is passed.

Pete Rebish:  
That works both ways George.  Other members of the public could change it if they wanted to. 


George Warner:
That is right; it could be better or worse for you.

Pete Rebish:
We are not going to have the same Commissioners for the next 30 years.


George Warner:
I wouldn’t mess with this Ordinance. I think it is great.


Pete Rebish:

So we are not really protected.

George Warner:
You are protected as much as anybody is.  People must remain involved.

Chairman Haugland:
One of the Planning Board members brought the Right to Farm Ordinance before the Planning Board.   The Planning Board went through the hearing process and the Commissioners held two public meetings on this ordinance.

Aggie Helle:
My point is that the Ordinance is only binding as it reads now, but with federal dollars they could be modified at any point or changed?

Commissioner Rice:  Not with federal dollars, but the public or ranching community can come in and ask for a change and the it would go through the public process again.  

George Warner:
Any ordinance can be changes at anytime, but it has to go through the public process.

Kelly Rowe:
Hypothetically – Who would enforce these zones if it ever came down to it?

George Warner:
Right now Rick Hartz will be dealing with the permitting and investigation.  If Rick does not have a black and white answer he would go to the Airport Manager, which is me right now.  If we can’t come to a conclusion, it goes to the Airport Board for review. Rick then ultimately makes the decision regardless.

Kelly Rowe:
The next question is kind of hypothetical.  Lets say that the Helles decided to have a bunch of grain next to the Airport that the geese love and the geese cause a few accidents with some airplanes, can the County then force the Helles not to plant that crop next year?


George Warner:
No, the Right to Farm Ordinance has complete authority.

John Helle:
Let use Kelly’s scenario and we had a huge crop, the geese come in like crazy and they take down a jet.  Are we protected by this document?


George Warner:
No, nobody is.


John Helle:

What good is the document then?

Not sure who:
Asked if hold harmless language could be put into the document?


(Too many people talking over each other to make sense.)  

George Warner: 
What your asking is can we keep anybody from suing anybody and the answer is no.

John Helle:
We have a lot better chance in court with out this document (referring to AAA Regulations)


(Too many people talking over each other to make sense.) 


Joe Helle:

All of our farm is within the zone and we are affected in every area.  This process was started a couple of years ago and he attend a couple a meetings.  There was a consultant there. Joe asked the consultant Rick if the Maps showed the minimum or the maximum.   Joe was told that the County could probably get by with some minimum restrictions, which would be the end of the runway protections. 


George Warner: 
 At that time that was correct, but it changed. The 2005 Legislature made what we were looked at as a maximum before was the minimum.

Joe Helle:

Not so sure that is the situation.  Are you saying that we have to accept this one?


George Warner:
Have to accept everything.  The minimum is the dotted blue line, 10,000 feet.  Part 77 Regulations, which in essence only covers the use aspect but nothing to do with structures or trees.

Joe Helle: 

 There is quite a difference in the blue line.  This whole proposal is over kill.  I am asking the Commissioners to send this Ordinance back for clarification and minimum criteria.  


George Warner:
Joe, in essence you are one of the only affect users with the minimum. The problem is that if homeowners buy in Phil Taylor’s subdivision or other close subdivisions they will never know that the Airport is there.  The realtors won’t explain it, the title company will have no reason to inform that person about the Airport.  We are going to be in court one day because an airplane is flying over somebody’s house.


Joe Helle: 

 Can’t quite accept that because the airplane is flying over e
very





 place.


Joe Helle: 

 This makes sense (referring to the blue dotted line on Map B) it protects the ends of the runway.  


Not sure who:
It’s the big kahuna, or nothing.


George Warner:
No, it isn’t it could go down to this minimum (referring to blue dotted line on Map B).

Joe Helle:  

To this blue dotted line. (Pointed to Map)  That seems more real. Your going way out, 2 ½ miles, this whole thing is 2 ½ miles.


George Warner:  
That is correct.

Brian Mussard:  
Outside the dotted line. The Airport just has to notify anybody that comes in that they would be within the area that has no restrictions on current usage right now?


George Warner:
There would be use permits required, but at no cost. This is to keep people from investing in properties if noise would affect their business. Biggest thing is that people buying homes know that there is an airport in the area.  The title company and/or realtor would notify them of this fact.


Joe Helle:

What you are doing is restricting private rights, putting covenants on property rights just because of airplanes flying over.


George Warner:
You can put your business in no matter what.  You will fill out a permit, but you would not be restricted from your business.  These regulations would be mentioned on the title of the property.


Jon Konen:  
 
The property would be devalued because the covenant would be attached to the land


(Too many people talking over each other to make sense.)


Joe Helle:  

I would just hope that the County Commissioners would take this under advisement and review.  We are not ready to take a vote on this thing. It is too big and has too many restrictions.  Hope you look at it and maybe have the Board come up with a minimum protects the ends of the runways.  Maybe the blue line is the way to go, but not the whole thing.


Warren Mussard:
Several years ago when we were thinking about maybe getting ahead of the ballgame with zoning it was explained to me that if the majority of the landowners agreed that in the area where it affect us they was going to be agriculture, residential and maybe commercial.  If the group of the landowners agreed on this they could go to the Commissioners and the Commissioners would approve.  This (AAA Regulations) is reverse zoning.  Have the zoning laws changed?


George Warner:
Part 76 is the zoning regulations.  This is being zoned under part 67, which deals just with airports.  Part 76 is significantly different than part 67.


Warren Mussard:
Does any one understand George’s answer.  Just one landowner having its way and that is not the way it was explained to him.  It is supposed to be the majority of the landowners.


George Warner:
 Part 76 of the statutes is the zoning regulations that Warren mentioned that give choices.  This is being handled under part 67, which deals with only airports.  You can’t do this with a shopping center; commercial endeavors only airports.

Warren Mussard: 
 What you are saying is that this is the same type of zoning that is being used by Billings, Great Falls, Butte.


George Warner:
Yes, with the airports.


Warren Mussard:  
I fail to see any comparison with the Dillon Airport and Butte and the Gallatin.  I think the County Commissioners should be aware of this.  We need the airport but you can’t name me one federal deal that we can’t look back with all this nice stuff on the front end but it fell flat on its face.  Starting with FEMA.  (Talked about the FEMA regulations and County receiving money for bridges, etc when adopted the regulations.)


Chairman Haugland:  Asked for any more comments.  The Commissioners will not take action at this time, but will take action on July 23 when all three Commissioners are present. 


Verna Cleverly:
When it is on the agenda will this be open for discussion again.


Kevin Konan:

Where did these regulations come from?


George Warner:
The Legislature established the law.  The Montana Association Counties, the League of Cities, the FAA, and other participants worked together to make the draft document.  The document was a basic outline of the new laws and what could be enacted. The Airport Board threw out lot things and embellished some things.


Kevin Konan: 
You did this to conform with FAA regulations and zoning and we have our minimum zone here and how Joe was saying that three years ago we were talking about the ends of the runways and now it has jumped out this far what’s to say that in 20 years it jumps out to five or six miles.


George Warner:
Nothing would stop it except for the law and this process again.  This will not be changed without the people wanting a change or the legislature demanding change.


Brian Mussard:
Does this cover any expansion this zoning that is in here right now or is this the minimum for today’s use of the Airport.


George Warner:
If we were to extend the runway or rebuild it I think with the part 77 stuff included here it would not change anything except (referred to Map B) if the Crosswind Runway was made long enough it would have to go this direction (northeast) so the blue line would be extended as well.  But practical impacts would be very little.  The blue line around the Crosswind Runway to the southwest would be shortened.


Kathy Konen:
George never answered the question as to why there are no user fees for the Airport.  There are a lot of big planes; if the people can afford to fly they can afford to pay.  Still not totally convinced after listening to all this discussion that our private property rights will be protected, even by the Right to Farm Ordinance document you are putting in place because it is only as good as the next group of people that come on the boards and the commissioners and the majority of people that come into this town and county.  Not convinced that in 5, 10, 15 years that we will still have that right to farm.


George Warner:
User fees as far as landings.  If we set a landing fee we could exempt smaller aircraft, set a scale for fees.  the problem is that those people that are utilizing the Airport and supporting the lady that is catering and utilizing the fuel from the FBO would probably lose business.  The FBO is surviving on jet fuel sales.  That is the only thing in the history of this Airport that has made an FBO practical.  Other FBO’s at the Airport have subsidized it with spraying which is not a lucrative it is fraught with a lot more regulations. The Airport Board has weighed, we have been aware of this for a long time Kathy, is are we going to kill the golden goose that is keeping the FBO up there.  The federal funding that we have used to improve the Airport we have endeavored to have activity up there and a lot of this activity is not revenue producing but it keeps it viable so people come here.  So how much it will affect I don’t know. 


Pete Rebish:

Those people with the airplanes pay a fee to land elsewhere.  I feel that the people would pay a landing fee.

There was further discussion about landing fees.


George Warner:  
Pete, present a landing fee that the public wants to the Airport Board and the Commissioners.


Ray Barnes:

Is the Board actively soliciting planes to help supplement?


George Warner:
No.


Ray Barnes:

How about the catering.


George Warner:
These are private businesses.


Ray Barnes:

Are they advertising?


George Warner: 
They have received some free press, but they are not actively advertising.


Ray Barnes:
 
If you generate more traffic up there eventually you will need more ground, right?


George Warner:  
Not necessarily.  (George described the small and large hangar development at the Airport and about the Gribble hangar.)  The Board has envisioned some of the more wealthy people building hangars to keep their airplanes. The advantages of this are hangar rental, fuel sales, and tax money from the state because the airplanes are based at the Airport.   A lot of the wealthy people are tending to base their aircraft in Montana because the State does not charge a lot of money.  On a 41 million dollar jet we would probably receive $7,000.  Part of what the people pay to the State Aeronautics comes back to the County.  Only small aircraft are based at the Airport at this time.


Joe Helle:

Asked the County Commissioners what will happen next Monday.  Are you going to either vote for it, against it, or send it back for review?


Chairman Haugland:  I can’t predicate what will happen.


Joe Helle:

So we have an idea is it an up and down vote or is it something in between.


Chairman Haugland:  We are open,  we can accept it, reject it, we got the latitude to close the Airport if we want to.


Commissioner Rice:  We can approve it, disapprove it, send it back, or all of the above.  When Mike (Commissioner McGinley )gets back we will go through all the comments.


Chairman Haugland:  I don’t want to predicate what we will do.


Joe Helle:

This group here tonight is mostly against this proposal.


John Helle:

Asked the Commissioners to slow it down a little bit and look into it a little further.


Bob Des Jardins:
I am not for this; I see no benefits, no benefits to him personally.


Jon Konen:

Asked for a synopsis of this meeting.  
He would like to have it before the next meeting


The minutes will not be approved until Monday morning.  John will be given a draft of the minutes before they are approved on July 23, 2007.


At this time the Commissioners made the decision that action on the AAA Regulations would be on the July 30, 2007 agenda


John Konen submitted a letter from Keeley S. and Gregory L. Fitzgerald for the written record.  The letter is as follows.
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Ennis, MT 59729

Phone: 406.682.5686

July 15, 2007
Dear Beaverhead County Commissioners and Citizens of Beaverhead County:

As a lifelong resident of Beaverhead and Madison counties, I am adamantly opposed to
the Dillon Airport Affected Area Regulations. These regulations threaten the livelihood
and rights of all private property owners in the affected zone.

When voting, please remember the industry that has made Montana and Beaverhead
County what it is today--agriculture. One small county airport should not be allowed to
reduce the viability of Montana’s billion-dollar industry. Furthermore, private property
rights need to be protected above all costs. Imposing these AAA regulations will lower
property values, threaten local agriculture, and create numerous environmental and land
use problems for property owners. These regulations are irreversible, big government
regulations that threaten the very existence of Montanans. This is a government take-over
of the biggest kind.

Smcerely, %}L L

'U“

Keeley S. Fitzgerald
Gregory L. Fitzgerald





Chairman Haugland adjourned the hearing at 8:50 p.m.

Attest:




        Approved:

       


                                                                                                                    Clerk of the Board


          
        Chairman of the Board
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